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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

----------------- - -x 

UNITED STATES OF AMERICA 

- v - : 

SIR KUE CHIN, a/k/a 

Chan Kau, : 

Defendant. 

----------------- - -x 

COUNT ONE 

The Grand Jury charges: 

1. From on or about the 1st day of November, 1973, 
and continuously thereafter up to and including on or about 
the 31st day of January, 1974, in the Southern District of 
New York, SIR KUE CHIN, a/k/a Chan Kau, the defendant and 
others to the Grand Jury known and unknown, unlawfully, 
intentionally and knowingly combined, conspired, confederated 
and agreed together and with each other to violate Sections 
812, 841(a)(1) and 841(b)(1)(A) of Title 21, United States 
Code. 

2. It was part of said conspiracy that the said 
defendant unlawfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule I 
narcotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 








USA- 1 >s- 522 - IND/INF - Distrib. Possess Narc. Drug (Succeeding Count) 

Rev. *>-2.-72 

COUNT TWO 

The Grand Jury further charges: 



On or about the 4th day November, 1973 
in the Southern District of New York, 

SIR KUE CHIN, a/k/a Chan Ka.u, 

the defendant , unlawfully, wilfully and knowingly did 
distribute and possess with intent to distribute a 
Schedule j narcotic drug controlled substance, to wit, 

approximately .04 grams of heroin, 

38.77. pure. 


(Title 21, United States Code, Sections 312, 
841(a)(1) and 841(b)(1)(A).) 



United States Attorney 



RJHrilf 


OVERT ACTS 

In pursuance of the said conspiracy and to effect 
the objects thereof, the following overt acts were committed 
in the Southern District of Hew York: 

1. On or about November 4, 1973, the defendant 
Rb T E CHIN, a/k/a Chan Kau, went to the vicinity of 

Eng Yuet Fa Coffee Shop on Mott Street in New York City; 

2. On or about November 21, 1973, the defendant, 
SIR kUE CHIN, a/k/a Chan Kau, had a conversation with 
Stephen Tse at Shavey Lee’s Restaurant, 32 Mulberry Street, 
New York City ; 

3. On or about November 26, 1973, the defendant, 
oI.\ auj. Cul l, a/tc/a Chan Kau, had a conversation with 
Stephen Tse at Shavey Lee’s Restaurant, 32 Mulberry Street, 
New York City; 

4. On or about December 12, 1973, the defendant, 
Slrv i\UE CHIN, a/l:/a Chan Kau, went to the vicinity of 
Hong Gung Restaurant, 30 Pell Street, New York City; 

5. On or about December 20, 1973, the defendant, 
oIR KUE CHIN, a/k/a Chan Kau, went to the vicinity of the 
.Jah bun Coffee Shop on iiott Street in New York City. 

(Title 21, United States Code, Section S46.) 
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COURT: 


Ladies and 


Tins 

you are about to enter upon your final function as jurors in 
this case, and that is to decide the facts of the case. 

You, of course, are the sole and exclusive judges of the 
facts. You alone pass on the weight of the evidence and 
the credibility of the witnesses, and you alone determine the 
reasonable inferences and conclusions to be drawn from the 
ev i ilence. 


It's my duty now to instruct you ns to the law, 
and it's your duty to accept these instructions as to the lav; 
and to apply them to the facts as you find them in your 
de1iberations. 

In ycnr determination of the facts you rely 
solely upon your own recollection of the evidence. What I 
may have said from time to time during the trial and what 
I will say nov; in this charge and whatever counsel may have 
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saiJ dl,ri »9 thG course of the trial or in their opening 
statements or in their summations is not evidence in the 
case and is not to bo taken by you in your determination of 
the facts of the case. 

You are to draw no inferences from any comments 
made either by the Court or counsel. 

During the course of the trial I have naturally 
ooen forced to pass upon objections to the admissibility of 
evidence, and upon motions made by counsel. You should 
draw no inferences from either the nature of the ruling that 
I made or anything that I may have said in the course of 
that ruling. Such rulings relate solely to matters of law, 
and need not concern you in your determination of the facts. 

•leither are you to be concerned by the fact 
that i may have asked questions of the witnesses or of the 
nature of the questions that I asked. Any time I asked a 
Question it was only to clarify something that I thought 
might bo unclear. So don't form any inference at all from 

the fact that I asked a question or of the nature of the 
question asked. 

Nothing that I have said at any time before, 
during or after the trial should be considered by you in 
determining your verdict except to the extent that I'm 
instructing you now as to the applicable law and as I have 
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only or the testimony of the witnesses on the stand, the portions 
of any depositions which were read into evidence, the 
exhibits which were introduced into evidence, and the 
stipulations of fact made by counsel. You should perform 
your duties logically, and not emotionally. You should 
consider both direct examination and cross examination. 

You are permitted to draw inferences from the facts or from 
the testimony but you are not permitted to draw inferences 
based on other inferences. 

Your verdict should be based upon the evidence 
and not upcn speculation or conjecture. 

You should consider both direct evidence and 
circumstantial evidence. Direct evidence is that given 
by a witness who saw a thing or an event and who testified 
as to what he saw or heard or felt, in other words, something 
he knows of his own knowledge and which came to him through 
his own senses. 

Circumstantial evidence, on the other hand, is 
evidence which tends to establish the existence of a fact 
a-: issue by proof of one or more other facts which have a 
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logical tendency to lead the mind to believe that the first 
fact at issue exists. 

The law makes no distinction between the weight 
to be given direct or circumstantial evidence. Both should 
be considered by you in determining your verdict. 

Nov; we have here a criminal case in which the 
U.S. Government is in the position of malting an accusation 
or charge against the defendant. It makes this charge or 
accusation in the form of an instrument called an indictment. 
But v.he indictment is not evidence in the case. It's merely 
a statement of what the government expects to prove in the 
case. rhe government has the burden of proving the charges 
which it makes against the defendant beyond a reasonable doubt. 
This burden is a burden whichnever shifts. It was with the 
government at the start of the trial, throughout the trial, 
and now, and it will remain with the government as you 
engage in your deliberations in the jury room. 

A defendant does not have to prove his innocence. 
He does not have to prove anything. He is entitled to remain 
silent and the government has the burden of putting in 
evidence of his guilt, and it must do so by means other than 
the testimony of the defendant himself. 

The defendant is presumed to be innocent of 
the accusation contained in the indictment until the government 
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“ !lr!S proved his guilt to your satisfaction beyond a reasonable 


3 doubt. 


v ' nw < this presumption of innocence, as I told 
| you, and this privilege to remain silent, would be worthless 
if the jury could presume from the fact that a defendant 
elected not to tak e the stand that he must be guilty. So 
you can draw no inference from the fact that in this case 
the defendant elected not to take the stand, and 
indeed, elected to put in only a very brief case. 

Now, what is meant by the expression, beyond 
a reasonable doubt? The words almost define themselves. A 
reasonable doubt is a doubt based on reason and which arises 
from the evidence or lack of evidence in the case. It's a 
doubt which a reasonable person has after carefully weighing 
all the evidence. It's a doubt that appeals to your reason, 
to your judgment, to your common understanding and common 
sense; such a doubt as would cause you to hesitate to act 
in matters of importance in your daily lives. But it’s not 
caprice or whim or speculation. it's not an imagined doubt 
or a fanciful one. It's not an excuse to avoid the performance 
of anunpleasant duty, it should not be confused with sympathy 
for the defendant. 

It's not necessary for the government to 
establish the guilt of the defendant to a positive certainty 
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or beyond all possible ^oubt. If that were the rule, few 
people, however guilty they may be, would ever be convicted. 

It's practically impossible lor a person to be absolutely 
and completely convinced of any disputed fact which by its 
nature is not susceptible to proof to a mathematical certainty. 

As a consequence, the law is such that in a crimii 
case it's enough if the government proves that the defendant 
is guilty beyond a reasonable doubt. It does not have to 
prove the defendant quilty beyond all possible doubt or 
to a moral certainty. | 

Now, let's loo"!c at the indictment itself. as 

I 

has already been noted, there are two counts in the 
indictment. The first count is what we call a conspiracy 
count. The second count is what we call a substantive 
count. A substantive count is a count which charges the 
defendant with violating himself a specific statute of the 
criminal code; whereas a conspiracy count charges him with 
having entered into an agreement to perform acts which, if 
performed, would violate certain sections of the criminal 


I 


code, 


Count one reads as follows: "The Grand Jury 
charges: One: From on or about the 1st day of November 1973 

and continuously thereafter up to and including on or about 


the 31st day of January 1974, in the Southern District of 
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4. • o. 


'•'ow York, Sir Kue Chin, also known as Chan Kau, the defendant 
and others to the Grand jury known and unknown, unlawfully, 
intentionally and knowingly combined, conspired, confederated 
and agreed together and with each other to violate Sections 
812, 8-11-A(l) and 841-B(1)A of Title 21, United States Code." 

Those are statutes which relate to the possessioji 
and distribution of narcotic drug substances. 

Paragraph 2: "It was a part of said conspiracy 
that the said defendant unlawfully, intentionally and knowing1 j 
would distribute and possess with intent to distribute 
schedule one narcotic drug-controlled substances, the exact 
amount thereof being to the Grand Jury unknown, in violation 
of Sections 812, 841-A(1), and 841-B(1)A of Title 21, 

United States Code." 


Overt acts: Well, before I read that part, 

I want to talk to you first about the nature of a conspiracy. 

The first count of the indictment charges 
that the defendant conspired, along with others, to violate 
certain sections of the United States Code, controlling 
the sale and distribution of narcotic drugs. 

The conspiracy charge,, as I had told you, 
is entirely separate and distinct from the substantive count. 
This fact, however, does not prevent you from considering 
proof of actual violations as evidence that a conspiracy existcj< 
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i.i Olikt words, to find the de fandant guiltv 

J 3 

of conspiracy as charged in count one of the indictment, 
you must find beyond a reasonable doubt, first, that sometime ' 
between November 1, 1373. and January 31, 137:, an agreement 
existed between the defendant and another person. 

Second, that it was a part of this agreement 
either to distribute or to possess with intent to distribute 
schedule one narcotic drug-controlled substances. 

In this connection you are instructed that heroin 
hydrochloride is such a substance. 

‘i'liit’d, that the defendant on trial knowingly 
anJ intentionally associated himself with the conspiracy, 
and fourth and finally, that the defendant knowingly 
committed at least one of the overt acts set forth in the 
indictment at or about the time and place alleged. 

V/haL is a conspiracy? A conspiracy is a 
combination or agreement of two or more persons by concerted 
action to accomplish a criminal or unlawful purpose; or some 
purpose not itself criminal or unlawful by criminal or unlawful 
means. The gist of the crime of conspiracy is the unlawful 
combination or agreement to violate the law. Whether or not 
the defendant accomplished what it's alleged that he and the 
other alleged conspirators or conspirator conspired to do is 
immaterial to the question of guilt or innocence. in other v;orbs. 
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51 


V voesn nave to succeed lit order to prove 




':hat there was a ronsoira 


cv. 


7* conspiracy which is som^times T*GteirirGrl to as 

a partnership in crime because it involves collective or 

| organized action, presents a greater potential threat to the 

public interest than the illicit activity of a single 

I 

individual. Also, group or organized activity may render 
detection more difficult than activity by a lone wrongdoer. 

For these and other reasons Congress has made 
conspiracy to violate a federal law a crime entirely separate 
and distinct and different from the violation of the law or 
laws whose violation is the object of the conspiracy. 

Thus Congress has enacted special laws which 
provide that any person who conspires to violate the Drug 
Abuse Prevention and Control Act, the law which is the subject 
of the substantive count, is guilty o* a separate crime, 
apart from the violation of the law itself. 

To establish a conspiracy, the government is 
not required to show that two or more persons sat around a 
table or otherwise entered into a solemn contract, orally 
or in writing, stating that they have formed a conspiracy to 
violate the law, or setting forth details of the plans or 
the means by which the project is to be carried out, or the 
part to be played by each conspirator. Indeed, it would be 
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fruits ^xtraordinary if there were such a formal document or 
even a specific oral agreement. Your common sense will 
tell you that when men and women undertake to ente*- into a 
criminal conspiracy they leave much to unexpressed understanding. 
Conspirators do not usually reduce their agreement o 
writing or acknowledge them before a notary public, nor 
publicly broadcast their plans. From its very nature, a 
conspiracy is almost always characterized by secrecv and by 
deceit, rendering detection difficult. 

lhus it's sufficient if two or more persons, 
in any manner, through any contrivance, impliedly or 
tacitly, come to a common understanding to violate the 
lav;. Express language or specific words are not required 
to indicate the assent of the parties or their attachment to 
th? conspiracy. On the ether hand, proof concerning the 
accomplishment of the objections of the conspiracy may be 
the most persuasive evidence of the existence of the 
conspiracy itself. 

In determining whether there has been anunlawful 
agreement, you may therefore look at the acts and conduct 
of the persons alleged to be members of the conspiracy, which 
are done to carry out an apparent criminal prupose. The old 
adage, actions speak louder than words, is applicable here. 

Usually the only evidence of the conspiracy 
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which is available is that of clisconnected acts on the part 
of the defendant and his co-conspirators which acts, however, 
when considered together and also considered in the light of 
the inferences flowing therefrom show the conspiracy or the 
agreement to achieve a particular result just as conclusively 
as more direct evidence of the agreement. 

If upon consideration of all the evidence, 
direct and circumstantial, you find beyond a reasonable doubt 




that the minds of the alleged conspirators met in an under- 
standing and that they agreed to work together in furtherance 
of an unlawful scheme, the particular unlawful scheme alleged 
in count one of the indictment, then proof of the existence 
of the conspiracy is complete. 

Now, I caution you again,in order to prove a 
conspiracy it's not necessary to prove the success of the 
conspiracy. The conspiracy is an agreement to violate the 
law, and it may exist even though the final objectives of 
the conspiracy were never accomplished. 

Nov;, you may recall that I told you that one 
requirement of proving a conspiracy is that the defendant 
participated in the conspiracy or associated himself with it. 

So once you have been satisfied that a 
conspiracy existed you must ask yoursel f , who were its 
members? In deciding whether this defendant was a member of the 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 









1 

•1 j'l 
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conspiracy, you should consider whether cn the basis o': 

• 

3 

all the evidence, the government has established beyond a 


4 

reasonable doubt that the defendant knowingly and nuroosely 

• 

5 

entered into the conspiracy. 


6 

In making that determination you must 


7 

determine not only whether he participated in it, but whether 


8 

he did so with a knowledge of its unlawful purpose, that 


9 

is, lid he join the conspiracy with awareness of at least 


10 

some o r the basic aims and purposes of the conspiracy? 


11 

Knowledge is a matter of inference from the facts that are 


12 

proved. 


13 

In other words, you can rarely look into a 


14 

man's mind and find out what he's thinking. You have to judge 


15 

what he's thinking many times by his actions and by all of 


16 

the other surrounding facts. 


17 

It s not necessary that a defendant be fully 


18 

informed as to all the details of the scope of the conspiracy 


19 

in order to justify an inference of knowledge on his part. 


20 

10 have guilty knowledge a defendant need not 

• 

21 

know the full extent of the conspiracy and all of its 


22 

activities or even all of the members of the conspiracy. 

• 

23 

However, I want to caution you that mere association with 

' 

24 

one or more co-conspirators does not make one a member of 


25 

ihe conspiracy, nor is mere knowledge without participation 

_ 
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sufficient. What is necessary is that a defendant participat 

witn knowledge of at least some of the purposes of the 

conspiracy and with an intent to aid in the accomplishment 

of those unlawful ends. 

I 

Finally, once you have found the conspiracy 
to exist and further find that the defendant knowingly 
I P artlC] ?3ted in it, you need not consider the extent of his 
participation, because the extent of his participation has 
no bearing on his guilt or innocence. The guilt of a 
conspirator is not measured either by the extent of his 
participation or by the duration of his participation. Even 
i if he participated in the conspiracy to a degree more limited 
than that of the co-conspirators, he is equally culpable, 
so long as hewes in fact a member of the conspiracy in 
the sense that I have defined it. 

/ou must realize, moreover, that it's not 
sufficient for you to find that the defendant conspired 
with anyone here who was either a government agent or a 
government informant. Thatis.it won't suffice for you to 
find that the defendant conspired with :ir. Soo or with 
hr. Tse. These people were working either for the government 
or in cooperation with the government at that time. So you 
can't find a conspiracy based upon any agreement which the 
defendant made wit h them. 
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Ycu must that ha entered into a conspiracy 

with some other person, for example, Mr. Lin. 

When several people enter into conspiracy to 
accomplish an unlawful end, they become acents Cor one 
another m carrying out the conspiracy. Hence, the acts or 
declarations of any one of the conspirators in the course of 
carrying out the conspiracy and in furtherance of its common 
purpose are deemed to be the acts of all the other co-conspira 
so each co-conspirator is responsible for all such acts. 

Accordingly, if you find in accordance with the 
instructions I have given you that the alleged conspiracy 
existed and that the defendant was a participant in it, 
then all acts done and statements made in furtherance of 
the conspiracy by any other member may be considered to be 
the act or statement of the defendant, even though such 
acts or statements were made in his absence and without 
his knowledge at the time. 

However, this principle applies only to the 
acts and declarations done or made during the continuance 
of the conspiracy and in furtherance of its unlawful 
objectives. 

As I have already mentioned, the fourth 
essential element of the crime of conspiracy is that an 
overt act co ebect the object of the conspiracy must have 
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• **'* ,J 1' at: 1‘^st or the co-oonspirators. .<m 

overt: act is any step, action or conduct which is taken to 
achieve or further the objective of the conspiracy. The 

OV ' : aC ' 1 noG<5 '> ot b * Lh " very crime which is the object of 

th ° oons P«acy, indeed, it need not be a criminal act at 
all. Thus, in tills case, only some of the overtacts listed 
in the indictment, which I'm about to read you, are in and 
of themselves criminal or illegal. 

low, there are four overt acts charged here. 

I will read them: 

in Pnf5iian.ee of the said conspiracy and to 
feet the objects thereof, the following overt acts were 
committed in the Southern District of dew York: one: On 
or about November 4, 1973, the defendant sir .Cue Chin, also 
known as Chan Kau, went to the vicinity of Eng Yuet Fa — 
that is spelled E-n-g Y-u-e-t F- a , Eng Yuet Fa 

Cofree Shop on Kott Street in Mew York Citv. 

Two: On or about November 21, 1973, the 
defendant sir a, chin, also known as chan Kau. had a 
conversation with Stephen l'se at Shavey Lae's Restaurant, 

22 ilulbc-rry Street, Mew York City. 

'""hreo: On or about November 2<5, 1973, the 
defendant sir Kuo chin, also known as chan Kau. had a 
conversation with Stephen Too at shavey Lee's Restaurant, 
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32 i.u]b-rry Street, 'Jew York City. 

"Four: On or about December 12, 1973, the 
defendant Sir Kue Chin, also known as Chan Kau, went to the 

vicinity of iiono Gung Restaurant, 30 Pell Street, 'lew York 
City. " 


Obviously, for 
conversations, and so forth, 
conduct. But if you find, as 
»-he purpose of these acts was 
then those meetings may shed 
become overt acts to further 


people to meet, to have 
is not in and of itself crimina 
the government charges, that 
to effect drug transactions, 
their innocent character and 
the purpose of the illegal 


1 


It s not necessary for the government to prove 
that each member of the conspiracy committed or participated 
m the particular overt act since as I told you before, the 
act of any one member of the conspiracy done in furtherance 
of its purposes becomes the act of all the other members. 

Also, the government is not required to prove 
all four of the overt acts alleged, it's sufficient if it 
proves the commission of at least one of the acts alleged 
at or about the time alleged. 

Now, I referred to a numoer of statutes. I'm 
going to read you a part of just one of these, which is 


Section Gvl of Title 21 of the United States Cole. 


That 







n 



i 

* 
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2 

section roads in portmont part: 



3 

"It shall be illegal for any person, knowingly 


— .i 

4 

or intentionally, to distribute or to possess with intent 


• 

5 

to distribute a controlled substance." 



6 

^ov/, that statute is applicable to count two 



7 

of the indictment, the substantive count. I will read count 



8 

two to you. 



9 

"The Grand Jury further charges: On or 



10 

about the 4th day of November 1973, in the Southern 



11 

District of 'lev; York, Sir Kue Chin, also known as Chan Kau, 



12 

the defendant, unlawfully, willfully and knowingly did 



13 

ms tribute and possess with intent to distribute a schedule 



14 

one narcotic drug-controlled substance, to wit, approximately 



15 

.04 grams of heroin, 39.7 percent cure." 



16 

Then there are several sections of the United 



17 

States Code cited, including Section 811 of Title 21 which 



18 

I have just read you in part. 



19 

Before you can find the defendant guilty of 



20 

the substantive crime as charged in count two, you must be 


• 

21 

convinced that the government has established beyond a 



22 

reasonable doubt, first, that on or about the date charged 



23 

in count two, that is November 4, 1973, the defendant 


I ' 

24 

distributed or possessed with intent to distribute a narcotic 



25 

drug-control led substr.nre . 
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Second, that he did so unlawfully, willfully 
mrJ knowingly; and third, that the substance in the 
government's exhibit — I believe it's Exhibit 2, is it not? 
MR, AMOROSA: Yes, sir. 


THE COURT: 


controlled substance. 


is in fact a narcotic drug- 


Now, the first fact which I listed there, 
which you must find beyond a reasonable doubt in order to 
convict the defendant,is that he distributed or possessed 
with intent to distribute a narcotic drug-controlled substance. 
First I'd like to focus on the meaning of the term distribute 
an] the term possess with intent to distribute as they’re 
used in the statutes. 

The Lerm distribute means the actual, constructive 
or attempted transfer of a controlled substance. A transfer 
in this context could be the sale of a controlled substance 
for money or an exchange for something other than money. The 
money need not change hands at that time. A transfer of 

possession of a sample quantity could constitute distribution 
within the intent of the statute. 

The phrase, 'Possess with intent to distribute", 
is stated in the alternative. in other words, you must find 
beyond a reasonable doubt that the defendant either distributed 
or possessed with intent to distribute a narcotic drug-controlled 
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sub. 1 ; I'ancr-. 
that- is, to 
physicnlly 
meets this 


The word possess has its common everyday meaning, 
have something within one's control, either 
or constructively. Physical custody, of course, 
recu irr meat. 


In addition, one who does not have actual physical 
custody is said to possess constructively, that is to have 
constructive possession if he exercises dominion or control 
over it. Guch control may be determined either by the 
existence cf a working relationship between the person having 
sich control and the person with actual physical custody, or 
by the ability of such person to dictate the movement of the 
o bject. 

The word intent as used in the statute refers 
to a person's state of mind, his mental purpose or objective. 

£o the expression, possess with intent to distribute, can be 
fsirly stated to mean to control an object with the purpose 
or objective of transferring it. 

The second element which I mentioned which 
you must find beyond a reasonable doubt is that the 
act in question was done knowingly and willfully. An act 
is done knowingly if it's done consciously and awarefully and 
not inadvertently. An act is done willfully if it's done 
voluntarily and deliberately and not through mistake or 
negligenco. 
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However, nil is does not mean that the defendant 
in addition to knowing what he was doing had to know that 
he was breaking the law. It's only necessary that he 

J 

perform an act knowingly and willfully and that that act 
is in violation of the law, whether he knew it or not. 

The third element which I mentioned which you 
must find beyond a reasonable doubt is you must find that the 
defendant either possessed with intent to distribute or actual 
distributed a narcotic drug-controlled substance and the indicj- 
ment specifically refers to heroin. The evidence related to 
heroin hyd ochloride. Those'terms are frequently used 
interchangeably. I instruct you as a matter of law that 
heroin hydrochloride and heroin, whichever it's called, is 
a narcotic drug-controlled substance. However, you still 
mist find beyond a reasonable doubt that the material in 
Government's Exhibit 2 is heroin hydrochloride. m this 
connection you recall there was a stipulation that was 
entered into between the parties and which was introduced in 
evidence, I believe it's Government's Exhibit 4 . 

AiMOROSA: Yes, sir. 

THE COURT: VJhich relates to the test 
conducted on the material in Government's Exhibit 2. 

low, so much for the specific offenses that 
are charged and the various elements which go to make up each 
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2 ‘ * ,0 '~' n ° ' ' ?: * ncs v ’ ;,lr!l government must prove bovon-1 a 

3 | reasonable ioubt. 

4 J 1 v;ant { '° rnake some general comments now about 

5 fereneon that might be drawn by you in connection with the 

6 l tv i lo nco « 

7 You may recall that there was some discussion 

8 in the course of the trial about the failure of one side or 

^ ” °'- Jlc ‘ r to a witness who may or may not have been 

0 available. There is no presumption against the government 

1 Cor its failure to call a witness where it appears to you 

2 that h, ' S would have been merely cumulative or 

3 repetitious a li of no greater value to the prosecution than 

4 chat of the witnesses who have already testified. 

And as 1 have already told you, no inference 
3 can be drawn from the election of the defendant not to 


~ o c. a. y . /*ii 2 t <?. ] i£i ^ bo on L s sc 


imony by orn* witness who 


"" in th ° rolc or "> **. 500. the first witness 

for the government. 

Tne government, in narcotics and other types 

of criminal cases, often uses. i n addi’-on 

§ tL i.x.* i_o ics own 

government agents, persons known as informers, who are not 

the regular employ of the government but who only cooperate 
Wlth thQ government either on one occasion or from time to 

C '*' 011:011 n ‘ '-‘ imi where without the use 
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io '• o.i 1 ! b ■ ex mely 11 C ficnlt. ?roque 


it’s necessary to get leads for introduction to persons 
allegedly engager] in illegal activities or otherwise to 
use informants to aid enforcement officers in one way or 
another. The law permits the use of in c ormers provided the 
rightco 15 the defendant are not violated. So whether you 
approve personally the use of informers, you should not 
consider that matter in your deliberations. 

'•Tow, the particular informant here was a man 
who admittedly entered this country illegally, that is. 


■lthou i 


immigration procedures. There has been 


. 

^'<** i- t n t one t into !ic v/os u lroct'S'l tio lncivo 

country on short notice, nn\] that ho is still under some 
apprehension of being deported. This is a factor which you 
ray take into consideration in weighing his testimony and 
evaluating it. You should consider that testimony, however, 
in the light of all the other testimony, and you should 
consider the extent to which the testimony of Hr. Soo was 
corroborated by the testimony of others and by other 
evidence in the case. That is just one factor, that is, his 
immigration status is one factor which you may take into 
consideration in determining his credibility as a witness in 


he case. 


Counsel have already toll you how important your 
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funct ion is in the rase- and I'm sure you all appreciate that 
fai_t. I know that you will conscientiously try to determine 
the fact issues as fairly and as objectively as you can. 

You must not let your emotions get in the way 
of deciding this case on the basis of the evidence. Do not 
let sympathy for the defendant or your abhorrence of the type 
of crime with which he's charged here affect your verdict one 
way or the other. You must weigh the evidence objectively 
and dispassionately and determine whether the government has 
proved each of the elements of the charge as I have defined 
them to you beyond a reasonable doubt. 

Mow, with respect to the matter of credibility, 
in determining the credibility of each witness, you should 
consider their demeanor on the stand, that is how they 
behaved as they testified, whether they were frank and 
forthright, or whether they were evasive, whether they had 
a personal stake or interest in the case; in other words, 
whether they had any motive to falsify; whether they were 
in a position to have personal knowledge of the matters 
which were the subject of their testimony, how good their 
recollection of the facts in question seemad to be. In 
other words, in determining how much weight to give the 
testimony of a particular witness, or how credible he is, 
you should use your common sense. You should, to use a 


SO»Jl 






\ 


collocruial expression, size up the witness, determine what 
kind o c person he is, and whether he seems worthy of your 
trust and belief. 

If you find that a witness willfully testified 
falsely as to any material fact, you have the option either 
to disregard all of his testimony or to disregard only the 
one statement that you found to be false, or to disregard 
such of his testimony as you see fit and to give the rest 
of it such weight as you see fit. 

Each juror is entitled tc his or her own 
opinion, but the purpose of your jury deliberation is to 
exchange points of view, to listen objectively to the 
arguments of your fellow jurors, and to present your own 
individual views and to attempt, if possible, to reach a 
single verdict which represents the conscientious viewpoint 
of each and every one of you. The jury verdict must be 


unanimous. 


The purpose of your deliberation is to try to 
reach a unanimous verdict if you can. 

You should keep an open mind. Do not hesitate 
to change a point of view merely because you expressed it 
earlier in the jury deliberations. 

On the other hand, you should not yield from 
a point of view which you sincerely hold merely because you are 
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out number ct] nr ou twe ighed. but you should feel free to 
change yo\ir mind if you are persuaded, after hearing the 
arguments of your fellow jurors, that you are now convinced 
tha^ your original position was incorrect. 

As you have already been told, if you can’t 
recall the testimony on any point, you may ask to have it 
reread. Just send a note out to me through the marshal who 
will be posted at the door of the jury room. 

Likewise, if you want to have any of the exhibi 
m the jury room for your use, if you will send out a note, 
we’ll send the exhibit in to you. 

Oi. it you can’t remember the charge or want 
any part of it explained to you, if you will send out a note 
to me I’ll be glad to amplify or to explain it if I can. 

I want to tell you, since it’s now quarter of 
live, that you need not feel under any great time pressure. 

I will not keep you here late tonight. if by a quarter of 
seven you have not reached a verdict, I will call you 
back in and release you at that time so that you can get 
your wraps and get to the subway by 7:00, and you won’t be 
going home late and be worried about your safety, nor need 
you worry about getting a meal somewhere else. And we’ll 
reconvene in the morning at 10:00 for you to resume your 
de liberat i o.ns . 
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If, of course, you 'Jo rnach a verdict before? 
that tirT1 °' fine * But if not, don’t feel under any time 
pressure to do so or under any fear that you will be kent 


late tonight. 

I will .see counsel at the side bar, please. 

(At the side bar.) 

I>:R. AMORGSA: Judge, my only problem was with 
regard to Kong Wong and the charge respecting witnesses 
oe mg equally available to both sides. I know your Honor 
gave a charge on cumulative testimony, but Hong Wong is 
somewhat of a different situation. I thought just to direct 
the jury's attention about Kong Wong, state he was equally 
available to both sides, and say no presumption should be 
drawn against either the government or the defense for its 
failure to call Kong Wong to the witness stand. 

KR. TilAU: As a matter of fact, I had one 
concerning Kong Wong also. Ky reading of it, of the way your 
Honor gave the charge was that the jury might infer that such 
evidence as Kong Wong would have offered would have been 
cumulative or what the other witnesses said. That would be 
devastating to me. I'm sure your Honor referred tc the 
other cops in the case, not to Kong Wong. 


i !IH COURT: I didn't refer to anybody in 


Dart icu lar. 
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. i LYE : Oka 


nay. i.'t’ll, i i any event n;v> 




you ean see my problem. 

;'.R. ZvMGROSA: You £ire In agreement with me then? 

i K. T.t.U: I’or a different reason, obviously. 

I R. AP0R03A: Right. 

i-i.. TilbU: The suggestion that Hong V7ong' s 
testimony snioht bo cumulative if anything else is very 
dangerous to my client. 

TjrR COURT: I haven't mentioned him specifically 
I take it you do not want me to. 

.'•'. 1 .. T'i\U ; lie's the only person about whom 
— ~y i-nwld possibly think as an uncalled witness — 

I'R. AMOROSA: You want a request of charge as 
to Mong Wong, equally available charge? 

I'R. TIIAU: But I would ask the Court to tell 
them chat there is no suggestion in this case that had Kong 
Wong been called his testimony would have been cumulative 
and there should be no inference as to what it might have 
been. I think that is fair to both of us. 

TIIE COURT: All right. 


f!R. Al 10 ROC A: As long as he's equally available 


to both oartios, 


THE COURT: All right. 

i-.R. i'.'lMT: binco the word cumulative was used. 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 




1 


■! 70 


.TKnn 


I v.’miI 1 like to make it plain, that: they're not to i-.for 
that it might have been cumulative. bo you want to take 
that matter up or — 

THE COURT: Anything else? 

MR. THAU: Yes. That was my principal one. 
Yes. Your Honor said that the defense elected to put a very 
brief case. In fact, our cross examination was a lengthy 
case. There is inherent in that type of statement — 


TILE COURT: I think tnoy realize your cross 


examination was in the government's case. 


HR. AMOROKA: I disagree," you had no case at 
all in fact. You didn't put a case on. 

HR. THAU: That is.technically between lawyers 
it's called that ( but to a jury, they didn't out anything on. 


that effect. 


two respects: 


THE COURT: All right, I will say something to 


MR. THAU: Thank you. 

(In open court.) 

THE COURT: I want to clarify the charge in 


Humber one: I referred to the fact that the 


defendant put in only a brief case. By that I referred only 
to the what is technically called the defendant's case. Yoi 
may recall that Mr. Thau, representing the defendant, cross 
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he government witnesses at length, and anything 


- hi a t ha developed in the course of that cross examination, 
of course, rebounds to the benefit of the defendant, and 
in that broad sense might be considered part of the 
defendant's case. So by using the term "brief case" when 
referring to the defendant's case, I don't mean to exclude 
from your consideration all of the cross examination of 
Hr. Thau of the government's witnesses. 

The other item concerns the portion of the 
charge that relates to the failure to call other witnesses 


I told you that you should not assume that, or what I said 


; was that there was no obligation to call other witnesses 
whose testim ony ■;onld be merely cumulative, and which would 
add notiiing in effect to the testimony of the witnesses who 
I did testify. 


Mow, I want to clarify that instruction insofar 
as in your minds you might have associated it with Hong Wong. 

You may recall that it was brought out that Mong Wong is 
serving a term of four years imprisonment in Lewisburg Penitentiary 
in Pennsylvania. Hong 'Wong is a witness who could have been 
called by either side. neither side decided to call him. 

He was equally available to both sides. Therefore you should 
not form any inference at all from the fact that he was not 
called, nor should you form any inference as to what hemight have 
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said 

if ho had been cal 

*.o d. Just 

r or go t Mcr.g Wong 

X £* O ~ « 

as t\ 

:o ""allure to call 

hin or as t 

o what testirory 

TT!: < 

h ave 

gi' T en if called. 





Anything 

further? 




MR. THRU: 

Ho,thank 

you, your .lo^or. 



MR. AMCRCSA: ITo. Thank you. 

THE COURT: All right, you nay retire for your 

deliberations now. If I don’t hear from you in the ir.eantine, 

I will see you at a cruarter of seven. 

(The marshal was duly sworn.) 

THE COURT: V’e can excuse the o alternate 

jurors, Mrs. Prince an T Mrs. Finkel. Thank you very much 

for your patience and attention. You realine that you are 

very important because if any of the other jurors had had 

/ 

to be excused one of you would ha'/e had to step in to take 
his or her place so we wouldn't have to try the case over 
again from the beginning. Go back to Room 109, if you will, 
please. 

(Alternate jurors excused.) 

T1IE COURT: All right, the jury may retire. 
(Jury retired at 4:50 P.M„) 

(Discussion off the record.) 

THE COURT: At the suggestion of Mr. Thau, 
the government has agreed that Government’s Exhibit 7, which 
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is th< Srglish trans lat:c*r» v? th uri’ersr&n "able ocr-iio- r. r. 


’ I'i r 1 ?' 


:c by placing at; fhr tc-' i 


4 identification of speaker A as ;..r. foo Yuen. 


•’■'it. Ai'GEOS’A : All richt. A c reals Coo Yuen 


(Gcvornnoit * s Exhibits 1, 2, 2, -t, j, 6, 


6-a, 8 and 9 received in evidence.) 


(Recess.) 


(Uote received from jury at 5:17 P.M.) 


(In open court, 5:^5 P.M,, jury net 


present.) 


TME CCUPT: Deforce ’■jo brlrg t ie jury cut, I 


will tell you that we nave received a note from the jurv 


which has been marked Court’s Exhibit 1 and which reads: 


"One: Indictment. What is it? Relatii 


to heroin? 


"Wo: Which meeting was Kong V7ong present? 


"Three: Transcripts." 


Wow, I take it that item one concerning the 


indictment and what it is in relation to heroin, they want 


me to read any part of the indictment that refers to heroin 


or to a narcotic drug by any other name, and I will simply 


re-read references in the indictment to either heroin or 


narcotic drugs, if that is what they want. 


KR. TiP.U: Your Honor, possibly ask them whether 
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. , 

*•'■* - u ■’ •- 5-ave a copy of -he indict me 



3 

- 1 - Cf. i.T : Well, I we . i ' t suer r « t ^r.nc ' o 



4 

bu ‘- 1 v ' iU indicstc th£t they car, have it if they want it. 


• 

5 

^econ*: i .»nicn ttvjg!* ir.c T .*.* 3 s Mono .7o*’o o**v. ^■"* " 



6 

- suppose t.*f? 11 heve no have tine reporter try 



7 

to that point in the transcript. Do you remember in 


; 

8 

v.’hcse testimony that was? 


1 

1 

9 

PR. THAU: In Soo Yuen's. 


1 

10 

PR. AKORCSA: It was in Soo Yuen’s, in the 



11 

testimony o c three people, it was in Soo Yuen's testimony. 



12 

it was in Penrith's testimony and it was in Toni's 



13 

testimony. Maybe they're just referring there to a date. 



14 

TIIE COURT: IE you can agree, — 



15 

MR. THAU: Yes. 



16 

1 '- Li - COURT : Maybe we won ' t have to re c e r to 



17 

1 

the record. 



18 

MR.THAU: Sure. It was Deceim-r 20th. 



19 

MR. AMOROSA : Yes. 



20 

MR. THAU: Your Honor, I would ask that the 


• 

21 

jury not be told Mong V7ong was at the December 20th meeting 



22 

but that there is evidence that Kong Wong was at a 



23 

December 20th meeting. To put it the other way would suggest 


' 

24 

that the Court tells them that he was at such a meeting. 



25 

THE COURT: Well, can I say there was testimony 
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-’wv. I'.rJd: I .cn't Y.r.C'f wfv tiv r tic test irony 
fch€ ot:iGr witnesses jartify characterize g their testirerv. 
a “ Ec ^ - T *r >-hcit the man haJ beer, there at a :nc.at inc. 

■ * v • ^* j S'lvtS.vr Soo s 3 i'.. that none' ,, T cnc-' v.’as n rcs pt i 
a “ _rje meeting, the meeting consisting of Son, the 
de fendant, and Kong Wong. 

’■-R. TiCVU: That is conceded. 

::R. AKOKCSA: Fenrich said he v: a Iked into 


“he 

coffee 

shop, saw the 

defendant, and 

Sco 

and 

another 

man 

whom hr 

did not knew. 

Teal said he 

saw 

the 

de fendant 

and 

Sco going i-to the co 

r ee shop, and 

then 

he 

saw I'.or.c 

Wong 

, whom 

he knew, go in 

to the coffee s 

hop. 

Bu 

t didn't 


see him sit dcv.’n at a nee tine. 

Kk. THAU: I would say there is testimony 


then to that. 


TIIE COURT: There is testimony that he was 
present at a meeting on December 20th. All right. Now 

transcripts, I assurr he refers to the transcript of the 
tape s. 


-■-R. TrP.U: I assume so. Your Honor, I would 
ask, since one goes together with the other, that if the 
transcript goes in, so too dees the stipulation. Inhibit 
number 9, which is the stipulation 


concerning v>ha i .Mrs.Hoy 
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: - vl .V I _ . ^; 


nc” ”rn 


*• ic ht. 

!i‘ rn i i, r 1- are . 

•' - P. i.) 

i.jj LU-. : .cr c:k r' cc -T'-irtrcon deputy 
clerk hcs been handed a fries c? ic tes asking him ';t> rale 
phene calls zr the hcr.es o. the jurors. In that connection 
I might say to ’ rs. Tate ".beam that the clerk has been 
trying to reach your here a->n there is no answer yet. But 
he'll keep trying. And he'll rake your other calls if he 
can ?i”d anybody at the other end. 

I have your note. r 'th"re are three items 
referred to in it. The first reals: " Ind ict-nent, what is i 
in relation to heroin.-’ 

“c’';. air I correct in understandinc that you 

resrect t 
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to heroin a3 .■ 


1.-T C 


v . ict:r 


7 X rci:;7: .11 rl« :«t. ;rr..*'s -v 

s^yj in that rerrcct : CT’"’ P" t, '.eh is h. co " , s:»ir ‘ 

eoont, has tv>o r.ai" parse ra: *.’is. 7he first paragraph me-ely 
a 11^ res the 4 - th< r wes a conspiracy hetvean the defendant 
arc'’ others ur.kncvr to violate t»v bug 1* ws •lithou*- re “err i re 
*.r a' y spec Lfic he-. in zhr.r words, the Is*, is thcr arc 
re roly re : err< ' tt es £gc .nr "1?. a* 1 so o- o' “‘it 1 ? 2* 

**° reference to or es e.t. r -»• the ccrrit ten or by a 
specific term such a? heroin. 

Paragraph 2 says that it was part of sain 
conspiracy that the defendant unlawfully, intentionally 
and knowingly would distribute and possess with intent to 
eistribute schedule one narcotic drug-controlled substances, 
the exact amount thereof being unknown. 

i:ow, schedule one is a part of one of the 
statutes that is referred to, and in schedule one heroin is 
listed. But in this paragraph of the indictment it's only 
referred to as a narcotic iruc-contrcllcd substance 
which is included in schedul* one. 

dev, she overt acts which are alleged, which are 
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,.c v r•' t i 


:\n rnucfi- 


that tool: place at various: times or r places-. 

Count tv-c, the subsra: t ive count, tea's; 

"On or about the 4th 'ay o' *cvembt r 1072, in ah • £cv‘> rn 
District o r Ten- York, Sir :Cue Chin, also known ar Cha*' Kau, 
the defendant, unlawfully, willfully and knowingly did 
distribute and possets with intent to distribute a schf'-ule 
one narcotic druc-controlled substance, to v.’it, apnroxim; tely 
.04 crams of heroin, 38.7 percent pure. ’ Co ccur.n c ne re ‘ers 
to a narcotic drug-cortrollor substance as listed in 
schedule one, and count tve also refers to a schedule one 
narcotic drug-controlled substance but adds the specification, 
.04 crams of heroin, 3G.7 percent pure. 

New, does that answer what you had, cr the 
ouestion you had about the indictment, cr was there something 
else? 

JURCR NO. 12: I don’t know who raised the 
cuestion, but I think that answers it. The focus of the 
ouestion was whether we are dealing solely and specifically 
v/ith heroin in the indictment, in the first part. 

THE COURT: Ycu are dealing in count two solely 
and specifically with he-oin. I c you find that there is 
anything in that package other than heroin you cannot convict 
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on cr ur 1 tvo 


Tv, cr : t ore re ere only to a s -he VI cne 
narcotic druc-crntrcllrd svbsta: ce, but trie only tv:-’; noe 
i-oriw .ns beer, intre uccc: in the cast is evi fence rc-latirsa 
to that package, and you must fina that that package there¬ 
for'; contains a schedule one narcotic drug -- excuse me, I 
shoul . not say that. ..e are talking about the conspiracy. 
I' m sor ^y- The conspiracy is net limited to the package. 

The conspiracy is the agreement to deal in drugs. But the 
only evidence is of an agreement to deal in heroin. 

JUROR "0. 4 : You had listed there were 'our 
o . e raei_s thau wou 1 lea*, to the conspiracy charge. 

- - —* CCl RT : There are four overt acts. 

Jt T F.0R 10.4: Could you explain that and read 

those off? 

TiE COURT: Yes. Those four overt acts are 
alleged as the overt acts necessary as elements of the 
conspiracy charge. in other words, you have got to show 
not merely an agreement to violate the law, but that 
some member of the conspiracy, in furtherance of the purposes 
of the conspiracy, performed at least one of the four overt 
acts, and I will read then to you. 

"One: On or about November 4, 1973, the 
defendant Sir Kue Chin, also known as Chan Kau, went tc the 
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vicinity of the Rnc y, ct Fa coffer Chop on .. tt str- 

' r ' ■ ■ y • c J : •.■ • 2s, .« :: ‘ / 1' ~ f 

defendant went to u ho r- r - *- n - *- „ . 

• *■ -i-'-y cr -ni. w cePtv s nop on 


”ctt Street, 


Two: Cn or about November 21, 1°73, -j-j, 
def<=nlant, Sir Kue Chin, also knewr as chan Kau, had a 
conversation with Stephen Tse at Shavey Lee's Restaurant, 
32 Mulberry Street, New York City. 

"Three: Cn or about November 26, 1973, the 
defendant Sir Kue Chin, also known as Chan Kau, had a 
conversation with Stephen Tse at Shavey Lee’s Restaurant, 
32 Mulberry Street, New York City." 

So two and three are two conversations with 
the same man, Stephen Tse, in the same location, Shavey 
Lee’s Restaurant, on two dates, five days apart; namely 
Noveir.ber 21st and November 26th. 

Number -cur: On or about December 12, 1973, 
the defendant sir Kue chin, also known as chan Kau, went 

to the vicinity of llcng Gunq Restaurant, 30 Pell Street, 

New York City." 

So overt acts one and four memly have the? 
defendant going to tne vicinity of certain coffee shops or 
restaurants; the first on Mott Street, the second on Pell 
Street in Jew York City. 
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1 :.6 sccot’ and thir ' have to 


w.. t r. 


conversations with Steorv 


on two di~ r erent dates. 


havoy ajff-'s R- staj.-u'-.t 


•:ow, number two or item two in the note from 
the jury rcacs: "Which meeting wap None we nc present?" 

I’ve talked to crunsrl about that, and they 
have agreed that I might tell you that the testimony was 
to the effect that Mono Wong was present at the meeting on 


December 20^-h. 


15 


JXn-OR G. -: Is that the onlv meeting he 
was present at? 

Tli' COURT: ’hat was the only meeting of that 

type. Now I think, wasn't there a — no, that was the only 
meeting at which there was testimony that he was present. 

Any further ouestion about that? 

All right. 

Item three on the notes reads: "Transcripts," 
and I assume you are referring there to the transcript of 

the tapes. 

THE FOREMAN: Yes. 

T.'E COURT: I have here the transcript of the 
tape. As you will see, it's handwritten by Mrs. Moy, and 
it has in the left margin A's and B’s to indicate two 

•H‘rerent participants in the conversation, identified as 
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I, sn.. 3 , ar/ at the top 
Rr. Sro Yuen." 


nc note bar :>c n a? d* 


r: 



The party 3 .'.'as net identified by I.xe ,l'.cy 
bu _ was identified by other testimony ; .n the ca c e a c ycu 
undoubtedly will recall. 

\ T °w, i have here also the stipulation that 
was entered into by the government and by the defendant 
with respect to the transcript; if you are interested ir 
having it also. That is up to you. Do ycu want the 
stipulation or do ycu wart only the transcript? 


parties 


THE ECREKAH: The stipulation is 
T’-IE COURT: That is the acreement 
regarding the transcript. 

THE FOREJ-.AM: Just the transcript 


between 



THE COURT: All right. 

THE tOReKAM: I have two more ouestions here. 
Should I read then to you now? 

i.IE COURT: You may ask them now or hand them 
up to me through the clerk. 

Thank you. 

THL COURT: Itc’m one of the note reads: "State 
ment of Stephen Tse (Agent)." 

Mow, before I read item two, that statement, 
the entire statement was not introduced in evidence. Instead 
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20 
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24 


i \ 


/c - L lie . 


> :ly r*r rs i* * i » i. s c* . - ^ . 

** paragraj i r- a-’? lat 11 >’• can .o. 

y OU have the whcl* stat t because : isn’t in evidence. 

T'Lj FOREJA‘7: Wo, hie tec :.irror.y, like v?hr.h he 
said on the stand. 

T 12 COURT: Yc u mean his entire testimony or 
only part of is? 

TIIE FGREfAU: Well, we were discussing a 
meeting with the defendant. We wanted to know what ho said 
was said at the meeting. 

T UI COURT: ..11 r : ght, we ’ 11 have to let the 
reporter sc i r he. can those spots. I will go on to 

item two r cr the moment. 

It reads: "When was he arrested and 
indicted?” Are you referring to the defendant there I 
ass ume? 

TIIE FOREMAN: Yes. 

TIIE COURT: As I understand it. he was 
arrested in July of 1974, and indicted in January of 1975. 
Is that correct? 

?.R. TI-IAU: That’s correct. 

i'R. AMCFvCSA: I believe that is correct, yes. 


sir. 


T’lE COURT: .'.11 right. Co date of arrest. 
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43; 


2 

J-ily 1974. Date of indictment, January 1375. 


3 

let ire ask the reporter, hove long do 


4 

you think it will take you to find Kr. Tse's testimony 


5 

about the meetings that he attend ad. 


6 

THE REPORTER: Quite awhile. 


7 

THE COURT: Do you wont to go back and delibera- 

9 

8 

further or do you want to wait u.o:il the reporter has found 


9 

those spots in his notes? 


10 

TO rjKZI-Ab.': Would you want to deliberate? 


11 

JUROR "0. 4 : why don't ve deliberate. 


12 

.'R. T -VJ: Pardon n?, your Honor, may we 


13 

approach tne bench be 0 • ? t.»? jury is sen- out again on 


14 

S XT' ? of t J2 *\3v. 2\ 2 ? 


15 

THE CJY : All r i :ht. 


16 

(At the svie bar.} 


17 

:'R. T l.U: Your Honor, concerning the eonvers it: 

on 

18 

transcript, you said that as to conversin’- 3, you said, ”3 1 " 


19 

- v - 33 i- : ’ c ied by >'• ier tesuiir 0 vy.Tv., it no fine H’ 


20 

*■ v " > *■ J ’ - 1, ‘ U ^ - 1 ’ke 1 ’ at - v 3 tra n. crint a i 1 * bet he 


21 

tr ibut ? .1 a ly liuuc - o-.-ribute i to someboly labele' .3 to 


22 

bkehi . 7-.it he H i-, you r eir ?~bar the 


23 

’' " : •» '•0 • 3 ' :.rr : . 


2A 

• Id J ' h r: Y h ~ • ‘ 1 : . t : > 


25 

1 

- 1 e «. , • , 1 • i •. -h 1- ; , O" 
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'r r 1 


7 .'Cl. 7: ca 1 1 '.*■>* thr 


r lot". 




if : :v' sr. ", ar.d I 71 j cc-rc c that : ' a recr. - ’ i« 


• . mdicn! c 


~c sugc c t some th > ■. 


is no testimony, i fact everything points to the contrary, 
there is no test irony that So o Yuen ever saw r.rs. Lev’s 


vnrten transcr 


C ■:£••? 


L’CUI.T: That's rir Mt, he lis’cnen to the 


recov- 1 , *ic ’ t ho? 


• '”’AU: it listenr ’ to :he record. .Ir 

says in the abstract, ”0 r -ovrse I heard myself ;alk on it. 


and i heard the defendant talk on it." But this i 
important distinction. 


s a verv 


T.iB COURT: All right, I think I micht explain 
to them that he did not testify he saw this, and so he 
didn t say chat d represented the defendant, he only said 
that the — he listened to the transcript, and it’s a 
conversation which he had with the defendant. 

. V R. TrElU: Well, there was also Kong Wong 
present at the time. 

! A. d.CROSA: .’long Wong was not present at the 
time. According to Shirley, Shirley Key. 


southern district court reporters, u.s. courthouse 
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A 


**• i-’c rcet aUcrt Sliirlc y . ... ?y .• ... 

- ”* C cut Sod \’t’€n 1 £ rcccl!•.: tic * 1 o r the i-.~•• 

R. A’ 10RC£/-» : What's your noir.i ? 

4 

..R # TIIcMJ: X: the. Ju re is going to sa M '-hat 
— v. /oo — one* on on*, conversation, that i s notz 2!" git ires cot at ivc 
cf what SCO Yuen said about that conversation. it was a 



8 

three-way conversation. That that might contradict Shirley 


9 

Moy is just touch. 


10 

i'-’R. AMGRC.SA: I think you arc werkino on a 


11 

faulty premise. 


12 

-MR• T'TiU: Are you deny ire — 


13 

:• iv, AMCRCSA: I acres t hat Sco never testified 


14 

from the witness stand that he saw this transcription, he neveJ 


15 

identified B as the voice cf the defendant. I think that 


16 

you can co that f ar. I think that that is the thing to j 


17 

say at this point, that Soo never identified the voice 


18 

as the de^encant's or did Shirley Moy on the transcript. 


19 

THE COURT: But he did testify that he heard 


20 

the tr&nscription and it was, I mean the recording, and that 

• 

21 

it was a recording of a conversation which he had with the 


22 

defendant and Mong Wong. 


23 

MR. TI2AU: And Mong V/ong. That is fair. 

• 

24 

(In open court.) 


25 

THE COURT: I should clarify one thine I said 



• 
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I 


in connection with th transcrit t whi*~h ycu asked for 
I have just given ycu. 

In re r errir.g to the participants identified 
by trie letters A and 3, I indrented that it had been agreed 
the.t A was Soo Yuen, rhe r irst witness who testified : cr 
the government. 

I indicated that Mrs. Moy had not identified 
the participant referred to as B, but that there was evi knee 
that the participant B was rhe defendant. I should have 


11 


said, to be more 

accurate, 

that 


12 


testified that he 

had seen 

. hat. 

transcript. VJhat he said 

13 







was that he had 1 

istoned to 

the 

recording and that the 


recording was a recording o c a conversation which he had had 
with the defendant and Mono Wong. All right? New you 
can return for your deliberations whil j the court reporter 
is trying to find what Mr. Tse said about the meetings 
he attended. 

THE FOREMAN: Your Honor, I missed that. 

THE COURT: You can go back to the jury room and 
deliberate further if you like while the reporter is trying 
to find the testimony of Mr. Tse about the meetings he 

attended. 

THE FOREMAN: Fine. 

(Jury retired at 6:10 p.m.) 
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^ (-poi"* ^ r-, ^jr'^tT C' • r \C- p •/ 

^ Tote nr*- vi.ovsly receiver" ."re .t »u rv a* 

5:50 P.M. narked Court's Exhibit 2.^ 

T T TE CO’JP.T: T*‘:c* rcrrrtr r ha.® four.d in h-r 
not°® the portion? relating to the re?tires attended by 
Mr. Tse, but these portions are c airl” extensive and it will 
take him a while to read them, and i had promised that 
I’d let you go at about this tine, so you could cet heme 
before dark. I'm aoir.a to let vou co now, and when vru 
come back in the nomine, r irst thine, we’ll have the re’-'orte 
read those parts of his notes to vou. 

£o have a good evening. Don’t discuss th? 
case with anybody in the meantime, and we’ll see you at 
10:00 in the morninc. 

(The jury left the courtroom.) 

(Court adjourned to Kay 8, 1975 at 
10:00 a.m.) 
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^ \ f. 


f rr-. . • 1 \ 

v - j i.r -i y. c nr £ . ) 

{Juiy r<.sv.r.v. 1 >_ 1'lc rr.v lore.) 

^ i r, i '> . • • . . . 

• - A. 1 I -- • .. . - ! Tl _'y V'CCS ' 1 *2 cl»< 

'O. • ;; • C.T.. 


r. or vr. 


7 ! 


- f C c- - you n\! ter- . i _ . 

v:onjor overnight, ye e :.r- .g i. nd tip with 12 jurors in 

the moraine . 

.. t €‘ uie ready co hove read no.v’ the portions of 
t!ic roror :e " 1 £ notes rc lai. :g to ciic testimony of nr. Tse 
about the meetings lhac he attended. 

(Record read.) 

TIIK COURT: Anything further? 

All riche, you may go back co the jury room. 
O.i, ray I call you back co fell you one tiling. 
I forgoco tell you in my charge yesterd?v. 

You probably assure* 1 :.hir and understood i*: 


any-.’ay, bu . it should be male clear: You must return 


i a v:rci. 
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490 

on each 

of the 

two counts, 

either guilty or nn; guilty on 

each of 

COUliCS 

one ai.d tv: . 



(Jury retired at 10:30 a .m. to continue 
their deliberations.) 

('Tote received at 11:2G, marked Court's 
Exhibit 3.) 

(Jury present in the courtroom at 11:40 a.m.) 

THE CCUHT: I have a note from the jury which 
reads as follows: Number one has been struck out, so I 

won't read it. 

Number tv.'o reads: "Review conditions of a 
conspiracy." 3y which I assume you mean review the elements 
of a conspiracy. 

THE FOREMAN: Right. 

THE COURT: All right. 

Number three reads: "Is the intent to contact 
another person or persons a conspiracy?" By which I take 
it you mean, is mere intent to associate yourself with another 
person to form a conspiracy sufficient. 

THE FOREMAN: Yes. 

THE COURT: All right. 

Well, the answer to number three, as you have 
just rephrased it, is no. You must actually have associated 
yourself with at least one other person for a criminal 

purpose; in other words, if you form in your own mind the ide 
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-ca you are c c> x.;c 


-V. • J• 


f i ;oir.e o ;,j .1 




3 ptrson or a cr inuna - 


. ..j 


4 i 1 • - . xs ncc suf -ic ■.ons itute • ronspire . 


’•let -.'ill become clear v.h :r 1 ans* _r the crisestio-i number 2 


6 : anou eltirens c> & cD.-.mir'r: 


I will re-real to you the par. of my chare? 


in which I defined the four elements of a cans>iracy. 

In order cc find the defendant cuiluy of 
conspiracy as charged in _hc firs: count of the indictr. ant, 
you n;u£ c mu latyo a re use.table d cub first, _!<ao 
sene a in u be tve cn ft veriu 1, If 73 and January 31, 1074 a., 
acreer.c it c.cist-. tc u\.c .a .cic. tanu and another oerson. 


becond, c!.u_ it was a tart of this agreement 
either to distribute or to possess with intent to distribute 




schedule one narcotic drug-controlled substances. 

/ini I have instructed ycu, as you will recall, 
that heroin hydrochloride is such a substance. 

Third, that the defendant knowingly#and intention¬ 
ally associated himself with the conspiracy. 

And fourth, that at least one overtact, as 
set forth in che indictment -- and you remember there were 
four overt acts chat are’ referred to in the indictment — was 
committad at or about the time and place alleged by a member 
of the conspiracy. 


X 


* , ■' 
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i' _ 1 »'ju '.t ' st :: s 


jis ti ib; 


£ car', otic *r. : -.ontroll 


U < < ^ c . i ■ 


c:u t the r.zZ'in ’a - knewi .t 1 • and 


_ u:.r. • .r.vc 


hin.se i: with the conspiracy; an! foi r-h is th«.. a, least n 


over t 


ca- • c S 


.'ac*ii:t''! by a ireir.be r o 


cue cc; s irae". 


T.jat xs oiii. of the four overt acts listed Lr 


t he in iictmcnt. 


• i.Ctu v’ ! c me ec cc.' i. vco ~!josc c 1 • n n ws 
further , 4 ' j: - ; . br’ . s 11 you : . , 


is.! C 1 . ? 


^ a. C... ^ 


= : c bw ’.n a enaction 


.ii- j u r / aocu. -.!■ overt t .s. Ccui.' you rtu J -nose over 


again. 


T IC COURT: /ill right. 

The Tour ever, acts fcna_ are listed in ccuni 


one are as follows: 


One: On or about Jovember 4, 1973, the 
d e le.ioant, I m nor. going to give his nair.e each time, the 
defendant went to the vicinity of Eng Yuefc Pa Coffee Shop on 
Mott Street in 17ew York Citv. 


de fen 7ant had 


Ti'O: On or about N'oveitibcr 21, 1373, the 

a conversation with Stephen Tse at shavey 


Lee s ns .aurant, 32 Mulberry Street, *tw York City. 
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' . ; . i : t, :■ n ' •i v. 


Rnd four: On or about Decer-.b r 12, 1973, ;h< 


Jo: o:. ant wct.C -O cue Vxtl.iiuy c> 


c Gurg Res Laura .. , 


7 30 Pell £:rec w 7cv York Ci.v. 

8 £unrv r izing .hen, crua.s one an 1 four in olve 

9 hie going to certain places au cej wain circs. Count ore 

10 says that the '«'endai._ w- nt to the vicinity of a co'foo shep 

11 on ;-'ott S.reec; ci n i . c.: says the. on or abou _ December 12,j 


19 73 he to 


v_cx . r . a . es.ajrar.c on ft li 


ii «;, r* .-j 


in ic; Yor v C1 ry. Cc u . j no uni three re la cr ccnver- 
saciens lie's alleged to lie v-; ban with Steohen Tse at Shavey 
Lee's Restaurant,' the firs, conversation alleged to have 
taken place on November 21s. and the second on Jcveirber 26, 
1973. new you have go. to find that he did one of those 
four things at or about the tine alleged. 

JUROR HO. 4: For iten number four— could 
you read the original four definitions of conspiracy, che 


elements? 


THE COURT: The elements. All right. The 


elements again, I will just summarize then: 

First is that an agreement existed between 
November 1, '73 and January 31, '74. 
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pz rsa ,:- : . - . 


narcotic t’rnc - jontr cllu - subs<_a:i c. 


iniro: ai£: tnc 


Sic feii7a.it lincwi: c.ly a:i 


6 | intentionally associated hir.sel’ with the constiracy. 

7 Anc! fourth: That at least one overt act, 

® that is, cne o'; these four overt acts was committee! at or 
9 about the time alleged. 

10 JUROR *TO. 4: <c.v if one of the four overt 

11 acts was committed, chat r j 11 leaf us to agree with item 
^ number four in the dc 'iniwion or conspiracy, one of the 


rr--'- t» . 

1 - JO-J Ct Ji . c • 


you fmi any one of these four 


overt acts was committed by the defendant at or about the 
time alleged, then the four _h re-au irement has been satisfied 

JUROR 'TO. 4: And only one of those four 
reauirements has to be satisfied in order for the decision 
to be guilty of the charge? 

T!IE COURT: Only one of them would have to be 
found in order to find the fourth element of the conspiracy. 
You'd still have to find the other three denenis of the 
conspiracy. One is the existence of the agreement,' second, 
that it was a part of the agreement to distribute or possess 
wich intent to distribute narcotic drugs; and third, that 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 


i'LLl ¥ 







‘ . ‘erviant k-.f- : cl- 


t<- ntvc.l 3 v 


.1 i.TT r j. 


3 ii ' - 


clb O’ . ’ "C . 11: the 


5 i have to ccr-ur 'ore onn o' the c j 


XUAT: ? 


■ t throe element 


c-crt acts? 


•JUROR 0. 11: They ha"e to occur before? 

THE COURT: Ii ether words — 

. R. I’ J.U: .'ey *•’€ approach the bersc-h on that. 


your Honor? 


MR. .-.' LUCE?-.. Ray we approach the bench? 

---- CCURT: c . .til, all richt, ycu rray 

approach the oe.ich. They i.c & problem hf re 

(At the sift bar.) 

THE CCURT: You see, since the four overt acts 
are all overt acts in which the defendant is alleged to 
ha.e performed then, they would have to be performed after 
the conspiracy was performed. in other words, he couldn't 
be endorsing an overt act performed by somebody else before 
he joined the conspiracy because they're all his overtacts. 

MR. T : JUJ: I think that when they say before, 
they're net talking about before in point of the time that 
*-hey occurred, but as a threshold question itself so 
that they have to find proof beyond a reasonable doubt of the 
first three elements be'ore they even bother considerinc 

the evert acts, and that is so. That is the before he's 
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1 jypa 

2 calk 


:alki c abru». 


7“IB COURT: I uns\ .r .'d *•« s,* I tall they lit 
fine the ■ irsc three chine s be fere they consi' the ft 

KR. TRVJ: I think that is the \.ry i z 's got 

, \ 
to oc put co them. 

T ; IE COURT: What's your comment? 

I'R. TBAU: and only if they find the first 
three have been proven beyond a reasonable 1 doubt need 


t hey 

go onto the ov 

ert ac: 

s. 

for 

if 

any of 

th 



i . iL. C- 

CURT: 

I 

th in 

k n 

ha t he 

ha 1 

s erne t 

hing 

else. I 

think v 

na 

t he 

is 

ar king 

is 

over t 

act 

must take 

pla ce 

sf 

ter 

the 

ccnepi 

rac; 

after 

the 

defendant 

has a i 

so 

cia t 

cd 

him.se If 

wi 


conspiracy. 

MR. TI3AU: It coulu mean either. But I think 
they may be thinking of the alternate -- 

KR. AKOROSA: Judge, I’m afraid the jury is 
confused that count one relates only to Agent Tse and the 
defendant, and is not a general conspiracy count to 
distribute heroin at any time during the periods mentioned. 
I think that they believe that the government's proof with 
regard to count one is limited to the activities of Tse and 
Soo Yuen, and is not just a general conspiracy count. 

Count one is not, of coursc ( limited to the conspiracy to 

SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 







/ 



1 
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1 

divuri! o o i.i ' t* a . 


3 

Jis-ri;vu..a ia g n> reI. 


4 

- c > . .i : J. . - J(j J..G . ’ -ill V C lit 

• 

5 

ro cc:i.' used b cau; t two o ' ch over 4 acts ha’, e :ic thing _o 


6 

Jo v.’i Ji Tsc at all. 


7 

MR. AMOI .OSA : Thv c is cr-ie, but they do have cc 


8 

do with Sco Yuen. 


9 

TUE CCUr.T: I will see if I can clarify. Ucw, 


1° 

with respect to eke time sequence, Co you both agree that 


11 

the overt acts, since they are all alleged _c be overt acts 


12 

of the defendant hir. self and net of seme co-conspirator, they 


13 

have to have ta’-.en place a ftcr the conspiracy was formed and 


14 

after he associated hiir.se . 1 with it? 


15 

MR. TITUJ: Yes, but I would also like your 

1 

16 

Hor.or to cover the possibility — 


17 

MR. AMORCSA: Yes. 


18 

MR. THRU:— that this before, afte-r, question 


19 

might have to do with whether the jury should consider the 


20 

overt act after. I would also ask the Court to tell them 

• 

21 

22 

that as to the overt acts, they have to find them to have 

been committed pursuant and to forward the aims of a 


23 

conspiracy. That is a most important thine. Because a 


24 

25 

mere finding that a guy was someplace ought not to be sufficie 

TIIC COURT: I understand. 
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• 
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6 

acrecsenc. Set the agreement di.In ’ t ha’*e tc obviously s’. 


7 

place days or weeks before. It could have taken place tha 


8 

same cay, the meeting of she minds. 


9 

THE COURT: Cr even at the same instant. 


10 

MR. AKCRCSA: At the same instant, yes,* I’ I 


11 

like your Honor to cover that, and T wcul? hope also yt _r -:c c s 


12 

covers _he "act t! at count one is a ccncral conspiracy not 

j 

13 

only re la _ed tc> these particular persons, that is Tse a: ’ 


14 

Soo Yuen. 


15 

MR. TT3MU: I think that is un.ne ressarily confusing. 


16 

THE COURT: I will try to clarify. 


17 

(In open court.) 


18 

THE COURT: The difficulty is that the cues-ion 


19 

is a little ambiguous in its use of the term "before". 


20 

And I will explain the charge a little' further 


21 

in this way, and I think it will probably answer the 

• 

22 

Question, whichever way it was intended. 

i ■ 

23 

The four elements of the crime of conspiracy 

- 

24 

which I have defined to you ere all necessary inert die:.ts of 


25 

the crime. If any one of them is missing, the crime of 
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• rr.-ed which would 

satisfy the 

* ou r t h r 

fcauirer. ent of 
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crime. So in cha 

sense, you 

have to 

consider the 

be to 

re you need consi 

ler the exis 

-er.ee or 

non-e;:is tcece 


n - s s 1 ! t , 


• there 


8 an overt act. 


9 !Ic '.'ever, insofar as the time socruence is 

10 coi.ccrrie :, the o 'tr; a_t .ted not _aT;e place sr:y particular 

11 | period c. Lire a ter t.je or mar if n o ■ the conspiracy. The 

12 overt ac t -an _akc* pla :e tvon s ir. u Ita ncous ly with the 

13 forma cion of she ccnspirr. y. 

14 I It’s only :.i ctsscry what the overt act be 

15 performed to further the purposes of the conspiracy. 

16 I lot:, in this case the four overt acts which 

17 are alleged are all acts of this defendant, so you don’t 

18 have to consider whether the defendant is adopting or 

19 has adop _ed overt acts performed by seme other co—const.'irator . 

20 Tney are all acts which he is alleged to have performed or 

21 engaged in. 

^ £o to summarize again, there are four elements 

23 to the conspiracy: Thu agreement is number one. Second 

24 is that it was a part of che agreement to distribute nv 

I 

possess with intent to distribute narcotic drugs. Third, 
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A'. t . C 


c . ; vcr 


;.n 


.i t - - s sc.".-» 


c r 


t coffea shop on £«j s. c , r-vijab r ihhr 

-hir 1 is he ing cc rcrsiuio'.is .•th Stephen Tso ii Shav ^ 

Let's Res ::f.aran ; r, '.,'cver.hcr 21c - and 26th; a.:d "cur ;h 


i s going co a res -su; a: .t c. ; 11 . , >c t, 


ren.bor 12, 


^ p* -» ■} 


. ' r ly fi.J cue 


rcur allcced ere; ac'---. 


isn't cl' ar or a ywhine 


is t.iere ay-hing c ja . 
you want e "plaint* T 'arth r? 

JULCR 'TO. 12 : I think you ga"e sene e::planatio: 
of what acts migh_ be dee me ' to have constitute' a conspiracy 
TIE COURT: Well, I don’t think I did. I 
did define a conspiracy generally as an agreement to perform 
aces which are in violation of the law. You don’t have to 
agree to violate the law specifically. You Ion’c even 
have to be aware LLa_ there is a law. But you have to 
agree to do things which in fact violate the law. 

■ O'-' ve are talking here about a general 
conspiracy, a conspiracy to distribute or possess with intent 
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and thr. c includes ivrcin hy Trnohlori '• , 


then the ell* esc lens of ecu cne o' .he irdi tmenc with 


respect _o the 2;:is ;•* ice 


ci onr^-ir£ _v iiuVh j* on ss C; c xcc., 


Tew, you he e t- o. s ill o fin 1 chat in 


a . x_ 10.1 n a*?mg a me t • :*>•' such a l ira:' , ahe 


jc <o 1 v». y* c rr»» 


ir : :•***( 


.r c* :r: a.';cs. 


1 • 4*- v. .% «. • i. . * .i' .1 yI'l* i ?s a ^ , — '-'oiii j. i . i . # r 

that the agreeme 1: I. s .0 . cur be lore, .here lies to be an 
agreement be • ore you can ernsi )cr there v:ec a * overs acc? 

T'.jC C.CUT.T: Well, I can' e say that. That is 
she cues cion pretty much ycu asked before. You have cot 
to fine! all four elements of .lie conspiracy, than is 
che agreement that it v;as an agreement to distribute or 
possess With intent to distribute drugs, and that he voluntari 
and intentionally associated himself with it, and that a^ 
least one of the four overt acts was performed. 

Tow , you don't have to 'ind any particular 
time relationship between those various elements, if you 


- • n -e h 


the t they all c ur e;:is c . Yc 


u need to find only one of t 
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re lie 3 upon by the ycv*r ir.e.it _c she..’ a conspiracy be _v.cn 


w.ns Icorah.it a’ -« Mr. ' m; in o.hei words , as ycu nay 


recall, there 


,1ere wes *.es timuny by Scr- Yuen and by Stephen I'se 


-ns >- Liie be ten;,ana referre 2 to his ran or a nan who wai 


goincj to get narcotic ernes, presumably heroin. You will 


have to evaluate that testimony. Ycu will have to determine 


whether it's credible and ycu will have to determine whether 


th&t is sutficient evidence of the elements of a 


conspuacy, that is, whether cr not you believe that there 


was an agreement between this defendant and seme man, for 


example, Mr. Lim, by which they were going to distribute 


or possess with intent to distribute narcotic drugs. 


KR. THRU: May we approach, your Honor? 


T : IE COURT: Ycu may. 


he side bar.) 


■S' 
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have to 'i.d 
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t:t. ccur.T: ro. 

YR. Ay.CF.CS;.: That is inaccurate. 

THE CCUI.T: o, no, no, _hc indictmenc dees 

They named persons u-.kuc-'n, a.,' they don' i 
specsiirally L. ua? ! r. Lim who was the man 
They nee 1 only Tin' the. there was a man 
;>a s ■* agree men t cc distribute Jrucs • 




not 


i 

l 


Chav, 


KR. AKOF.OSA: Yes, sir. 

MR. THAU: Your Honor said that both Soo and 
Tse testified th _ t the defendant spoke to him about 
someone with whom he was dealing in narcotics. Again, 
there was no such direct testimony or I should say that 
cross examination fi ; ally made it plain that there was no 
narcotic mentioned, that it was their understanding that 
narcotics was involved. There is no direct evidence of chat. 

THE CCUF.T: We 11, I will clarify that. I chink 
it’s clear :icw but i will clarify it further. 


TYORC'SA: I have nothing further. I would 
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jure hot h, Ji: dg- — 
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not Iir.vc conspired with -'it- agu-c, .uu - nor co i i-oo • 

-y--- 1 7 lin tel’s C« .1 ' . X ; 1 c* 'i C.1tT‘-?- - 

that hue I will r-y ir acs . i. 

{In open cour - .) 

Tlin COURT: To answer -ho crues.ion lurcher 
about whe thex there can be a conspiracy botv.ee . rue -gj 
an.] an agent, I shoull rcm-il you trie . m too course or 
main choree I ell you that chore ca.nnoc be a cc.ispirai.; 
between tills de endont and an agen- f, c beev- en this -->c a^an*. 
and an informal.!. I: hi s -s st between tins •:<•’ -cnu-.-rn. 

3 nd seme ocher rerson t: .a.. e.. cgenr c-r i- mn j i. or o — no r 
person who's acting on behslr or t.nc government. 

low, I referred a moment, aco to the 
•testimony that this defendant had ha j conversations aoouL a 
man or his man who was going to furnish narcotic drugs. I 
remind you again, of course, that on cross examination it 
was brought out that drugs were not referred to by name. 
Instead other words such as the Chinese equivalent of stair 
were used. It was the impression of the witnesses that 
both sides to the conversation understood they were talking 
about narcotic drugs. It will be your job to determine whetho 
they in r act were -£l]<ing about narco.ic drugs, in other words 
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read, si 


'PulJ w ■ < : 


THE COURT: The secon count of -ho indictment. 


8 i the subs-anti - , e count? 


TIi: FCIuY'A':: Yes, sir. 


Tim COURT: Yes. This is count two: Tne 


11 I Grand Jury “urthcr chare,.s oi. nr about the 4 eh fay of .uven.ber j 

12 l 1973, in the Southern District o ' ev York, Sir Kue Chin, 

13 11 also known as Chan Y£~<, -ho ■ 'c:il '-t . uni: w ully, w_llcul*y, 


an J knew me Iv . i . 3 is trio anc pet 


7 possess with intent to 


15 distribute a schedule one narcotic druc-controiled substance, 

16 to wit, a opr oxidate ly .04 crams of heroin, 38.7 percent 

n " 
pure. 


\ 


In other words, the substantive count charges 


19 the performance of the illegal act which was alleged to be 

20 the purpose of the conspiracy charged in count one. 


b ench? 


MR. AMORCSA: Your Honor, may v.’e approach the 


Tin: COURT: I want to ray of course that count 


one is not as specific a 


s count two. Count one is a central 


:ount, an! charges generally a conspiracy to possess with 
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2 xn_c.n.: 


S tr imrcc, or O . ; 


3 | controlled jiubstarice •' it ic - spc-; 


icui:.y 


i i '■ C’ 1 


in anv amount or o r:c> . 


::r. aj:o:xs.~ 


Thank vcu, 


rp r— ",m , 

i. - *1.' v_- V L. . »1 • 


.11 rirht. 


Thank you. 


(Jury retired at 12:05 p.m.) 

{'Tote received at 2:50 p.m, marked 


Court's Exhibit 1.) 


ore receiver a 


p.m., markne. 


Court's Ex' ibit 5.) 


(Juiy present at 5:30 p.m.) 

TilC CCUET: I have v/c notes iron rhe jury; 


the first one, which was received a little while aco, 
reads as follows: 'Soo's testimony of what,--" it says, "he 
’s'," I think it means,"he said to the defendant, on November 


3rd and November 4th." Is that correct? 

All right. New the reporter has found in his 
notes that part of Soo's testimony and he'll read it in a 
moment. 

In the meantime I will read the note which was 
just received this moment ’which has been marked Court's 
Exhibit 5 and which reads, "V7e would like co hear Fcnrich's 
testimony of what he saw on December 20th." 
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■ id To ember i :'i. 


fT^conl 


- db* Cel *i *T : *: iy ini! i(j ur t; ie r c 


JLT.CR 'TO. Teal’s — 


TIT COURT: Coal’s .Testimony abouc what? 

T" C F. T:. 4 : llou : the “5c cejr.bcr 20t!i me <• ai r .c 


THT CCU 


Oou: alio Diccn.b r 2" ah met 


All ria’io. 


ar. ycu m 


14 


oai re. 


. Re or i rta .. 


"R. TIIAU: Your Tenor, may v;e approach the 


bench for a second? 


T UT CCX.-RZ': .^11 r ic, h a. 

(At the side bar.) 

:.R. TTU.U: Is that all they wanted, because 
there was some cross examina.ion on chat fronting phrase. 

j .R . e.::or.C S..: Tney sail thac’s all they v?a:.ted 


T _l, CCUF.T: If you want the reporter to lock 


fur cher ? 


T HU: .jo, I'm not going co force them. 
(The jury retired a- 4:00 p.m. ic deliberate.) 
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JOHN TOAL, called as a witness, having been duly 

sv/orn by the Foreman of the Grand Jury, testified as 

follows: 

BY MR. HOSKINS: 

Q Would you state your name? 

A John Toal, T-o-a-1. 

Q And where are you employed? 

A Special Agent with the Federal Drug Enforcement 
Administration. 

Q Special Agent Toal, in the course of your official 
duties with the Drug Enforcement Administration , have you 
had occasion to take part in the investigation of a man 
named Sir Kuo Chin, a nan also known as Chan Kau? 

Have you had occasion to know of that person? 

A Yes , I have. 

Q And directing your attention to November and 
December of 1973, did you have occasion, in the course of 
your official duties, to be involved in an investigation of 
a possible conspiracy by Mr. Chin to sell a quantity or 
quantities of heroine to an undercover agent of the DEA? 

A Yes, I did. 


Q A n d , a 1 
there not, was an 
S t. c v e T s e w h o has 


o, involved in that investigation, was 
undercover special agent whose name is 
been transferred to the OLA in Seattle? 


. :ALPH . !;■!;< 

' I i ' "r r. ' • .7 I o •"<. 
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" Stationed in Seattle. 

Q Also, an undercover informant located in the 

southern United States? 

A That is correct. 


MR. HOSKINS: At this point, I want to say 
for the record and the Grand Jury that most of 
Special Agent Toal's testimony will be hearsay 
testimony, that is, it is testimony as to what 
Special Agent Tse did and what the undercover 
informant did. 

And he is testifying not from his personal 
knowledge, but his secondhand knowledge passed 
on from conversations with these two persons as 
well as official reports which they filled out 
and filed. 

You have a right, if you think it is 


necessary, to hear the testimony both Special 
Agent Tse and the undercover informant. If you 
inform me that you would like to hear from them, 
then the Government will have them produced before 
you to vote on the indictment. 

On Hove her 4, 19'3, Mr. Toal, at a pprox hfltPTy ' 


// 
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\ Q 

V 

o o'clock P.M. , was the underc 


over informant given by 


11,1 11 •* nil aunt of neroino contained in two pieces 


'I 


! 7 


r.-i.pH .< a associates 

; r. v . y 10 -r ; ; . ' . 
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of napkin paper as a sample of heroine which Mr. Chin might 


3 

be able to sell? 


4 

A Yes, he was. 


r* 

o 

Q Was the undercover informant informed on that day 


• 

by Mr. Chin that Mr. Chin could sell him approximately 


7 

a pound and a half of heroine for $30,000? 


8 

A Yes, he was. 

- 

9 

Q Did there come a time when the undercover 


10 

informant introduced fir. Chin to the undercover agent, 


11 

Mr. T s e ? 


12 

A Yes , he did. 


13 

Q Did there come a time, on approximately 


14 

November 21, 1973, when the undercover informant, Special 


1 3 

Agent Tse, in an undercover capacity, and the defendant. 





1 6 

Mr. Chin, had a meeting inside Shavey's on Mulberry 


17 

Street, New York? 


18 

A That is correct. 


19 

Q At that time, did the three of them, that is. 


:o 

the defendant, the informant, and the agent have a further 


> i 

conversation about the purchase of heroine by the undercover 
i 


} ? 

aoent? 


• 

- 
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A Yes, they did . 



Q Did there come a time, a few days later, on 


;> 

November 26, 1973, when Special Agent Tse met with the 
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defendant Chin at the same restaurant to discuss and 
negotiate further concerning the possible purchase by the 
agent of heroine from Mr. Chin? 

A That is correct. 

Q following that meeting and on or about 
December 20, 1973, did there come a time when the under¬ 
cover informant met with the defendant, Mr. Chin, and at 
that time discuss the possible purchase of a half pound 
of heroine for approximately $8,000? WcdL 

A That is right. 

Q t/ere there also various other meetings and 

conversations between either the informant and Mr. Chin 

or the agent and Mr. Chin to which you have not testified 

before this Grand Jury? ~~T^ ^ , 

-~' c /?_ 

A Yes, there were. 

Q And at various of the meetings and conversations 
v; h i c h were had among these three persons, were you a 
surveillance agent watching what was taking place? 

A Yes, I w a s. 

Q I will ask the Foreman to excuse you at this 

t i m e. 

r 0 J!.■;Ad : You .ire excused. 

^ sorr y» would you come back again? I 

'lid forget one n u e s t i o n. 
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Toal 12-16-74 

FOREMAN: You are still under oath. 

Q During the course of the conversations between 
Mr. Chin and the agent and Mr. Chin and the informant, 
either one, did Mr. Chin mention that heroine v/hich he 
was proposing to sell was coming from another person 
other than himself? 

A Yes , he did. 

Q And did he give the name of that person? 

A Yes, he did . 


11 Q 

All right, I will ask the Foreman 

12 

FOREMAN: You are excused. 

13 

(Witness excused.) 

i:- !| 

(Time noted 12:55 P.M.) 
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j 0 H a T 0 A l, called as a witness, hav¬ 

ing been duly sworn by the Foreman of the Crand 
Jury, testified as follows: 

FOREMAN: Have a seat, please. 

THE UITHF.SS: Thank you. 

3 Y i 1R . ilQSitl.lS : 

q Would you state your name? 

A John Toal, T-O-A-L. 

Q And your occupation? 

A Special Agent with the Federal Drug Enforcement 
Administration. 


13 ;! 


Q 

Special 

Agent 

Toal, 

are you 

familiar with a 

'd 

1 ’ j 

case 

i n v o 1 v i n g 5 

ir Hue 

Ci i i n , 

also L n 

own as "Chan Kau“? 

1 3 

tj 


A 

Yes , I 

a: i . 
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Q 

u i J - you 

, in f 

£ C L > cl 4 

p e a r b e 

fore the December 

17 !! 

regular 

Grand Jury of this Court and 

tes tify concerning 

13 

1 

that 

case? 
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A 

Yes, I 

J i d . 
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Let me 

s a y t \ 
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cr 

is to tiie Grand Jury and for 
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First, 

following the testii 

iony of Special Agent 

i. 3 

foal 

bC 

f o r e 111 e 

)e c <:11b 

: r fi r a n 

J Jury, 

that Grand Jury was 

! 

- ( 

li o t 

c'. S • 

.'I to re t 

urn on 

indict 

.0 M t . 

It simply heard the 


•it i ony 
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Toal 1/9/75 3 

That is why Mr. Toal is back again today. Much, 
if not Most of Mr. Toal's testimony, is going to be 


hearsay 


The people who would be the direct witnesses 


6 1 are undercover agents of the Drug Enforcement Administra- 

7 tion, Steven Tse, who is in Seattle at the present time, 

8 and an informant for the DEA- who is in the southern part 
of the United States. 

10 If you, as the Grand Jury, think that it is 

11 necessary for those two persons to be produced, because 

1 z I of the great distance in the first instance, I should 
I 

1-1 j like to go ahead with the testimony of Mr. Toal for tnese 


two men 


'..'culd you mark tills as Grand Jury Exhibit 1? 

(So marked.) 

Q Would you examine that transcript and tell us 
if it is a true and accurate transcription of your testi 
iiony before the December Grand Jury? 

A (Perusing) Yes , it is. 

Q I'm going to now read this short testimony to 
the Grand Jury. I should like for you to listen to it, 


Mr. Toal, aid if there is \/ •' •) ; a 

c. iclusi on o f the r .. ling. 


1 • t le know at the 
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Toal 1/9/75 4 

q I*.r. Toal, is there anything in that testimony 

which is inaccurate which you should like to change? 

A November 4th, the time the informant received 
it, it was 11:15 P.H. and not 2:00 o'clock, 
q Is the rest of it accurate? 

A Yes, it is. 

q Let me just ask you a couple of questions in¬ 
volving a little more detail about your testimony earlier. 

At the November 4th meeting between the infor¬ 
mant anJ the defendant, i’r. Chin, do you recall if that 
took place at the restaurant called Eng Yuet Fa? 

A That is correct, on i'.ott Street. 
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Toal 1/9/75 

^ L Meeting, did the informant stay in 

tne doorway of the restaurant when the defendant went 
inside the bar and spoke to another person? 

A Yes, h e did. 

Q Dld t!,c t ‘ ! ° f '-ndaii t at that meeting tell the 

informant that them ic _• ., . , 

t z.iet i_ was i.^toin availaole at $16,000.00 

per pound? 

A That is right. 

1 I will ask the Foreman to excuse you. 

I 

FOTt.’lAd: You may be excused. 

(Witness excused.) 

(Time noted, 3:15 o'clock P..H.) 

' 1 ’ ^ resumed, testified further 

as f o 11 o • / s : 

-v HR. HOSKI.iS: 


13 
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Just 

two guesLions, iir. 

Toal . 
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a small amount of heroin, and was that examined and 
analyzed by a chemist employed by the DEA? 

A Yes, ic was. 

Q Did he find it to be approximately .04 grams 
of heroin? 


7 ! 

I 

A 

Exactly. 

Q • 

O 

; 

Q 

And, 38.7 percent pure? 

9 |j 

A 

Exactly. 

10 

Q 

You are excused. 

11 S 


(Witness excused.) 

12 i 


(Time noted, 3:25 
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